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 What is preemption? 

 How it  can negatively affect our work 

 What are some things organizations can do? 



 U.S. Constitution established federal 
government and states as separate 
sovereigns 

 



 U.S. Constitution does not mention local 
governments  

 But they existed at the time of its ratification 

 Local governments are a                           
creation of the state 

 Diversity 

▪ Autonomy 

▪ Functions 



 When a higher level of government limits or 
restricts the authority of a lower level to 
address an issue 

 Federal   States/Locales 

 States    Locales 



 The federal government ought not preempt state 
and local authority in advancing the public’s health.  
 

 The federal and state governments should set 
minimum standards (floor preemption) allowing 
states and localities to further protect the health 
and safety of their inhabitants. Preemption should 
avoid language that hinders public health action. 

 

Institute of Medicine, 2011 

 

 
 

 



 Sets maximum standards 

 State and local law may 
not exceed federal law 

 Local law may not exceed 
state or federal law   

 Creates uniformity 



 Minimum Standards 

 Locals may go beyond this 
floor 

 Allows for local innovation 
and additional protection 

 Good for public health/social 
justice 

 Major success: Civil Right Act 



State Preemption of Evidence-Based 
Public Health Policy  





 Common for food labels 

 Nutrition Labeling and Education Act 

 GMO Labeling  

 Menu/Vending Labeling 



“State agencies and/or local 
educational agencies may 
impose additional 
restrictions on competitive 
foods, provided that they are 
not inconsistent with the 
requirements of this part.” 

 

7 C.F.R. § 210.11(b)  





 SSB Taxes 



 Local governments historically innovative 

 Laboratories for novel policy 

 Local policy often spreads nationally 
 Local democracy 

 Self-determination 

 Responsive to needs and values of community 
members 

 

 

Pomeranz et al. AJPH 



 

International 
Strategy 

Preemption  

Lobby  v. PH 

Fund Politicians 

Fake Science 

Front Groups/Trade 
Associations*  

Media 
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Brownell K. Warner K.  The perils of ignoring history: Big tobacco played dirty and millions died. How similar is big food?.   Milbank Quarterly.   2009  

*ALEC 



The State of Kansas and All Political Subdivisions Cannot 
Address: 
 food nutrition information 
 consumer incentive items   
 food-based health disparities 
 foods and beverages approved for sale  
 the growing or raising of livestock or crops for food and 

approved for sale  
 “Retail Food Establishment” or “Food Service 

Operation”  

 Any place food given/sold 

Kan. Stat. Ann. §12–16,219 





 Divide: often corporate vs. human interests  

 Tension between maximizing profits of harm-causing 
industries vs. community members wish to protect their 
own health and safety  

 Equity implications of local self-determination in 
communities with health disparities 

 Local policies often address disparities and 
inequitable health outcomes 

 Local issues overlooked when states preempt 
 

Pomeranz et al. AJPH 





 Preemption being passed on its own without state law 
to fill the gaps 

 Multiple issues = increases adversaries 
 May be snuck in at the last minute  
 Time between proposal and passage very quick! 
 Preemption of taxes impacts fiscal strength of 

communities 
 May include language prohibiting state activity too 
 Up next? Sanctions for localities and local officials   

Pomeranz Pertschuk AJPH 2017 



Because of the way industry is winning… 



 Multinational corporations 
 Trade Associations 
 Front Groups 
 American Legislative Exchange Council 

(ALEC) 

 Americans for Prosperity  





The State of Kansas and All Political Subdivisions Cannot 
Address: 
 food nutrition information 
 consumer incentive items   
 food-based health disparities 
 foods and beverages approved for sale  
 the growing or raising of livestock or crops for food and 

approved for sale  
 “Retail Food Establishment” or “Food Service Operation”  

 Any place food given/sold 

Pomeranz Pertschuk AJHP 2019 
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 consumer incentive items   
 food-based health disparities 
 foods and beverages approved for sale  
 the growing or raising of livestock or crops for food and 

approved for sale  
 “Retail Food Establishment” or “Food Service Operation”  

 Any place food given/sold 
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 Washington: YES! TO AFFORDABLE GROCERIES  
 Coca-Cola Company, Pepsico, Dr Pepper Snapple 

Group, Red Bull North America 
 As of July 2018, spent $1.3 million to signature-

gathering firm 

kuow.org 



 Removing voter will 

 Undoing of democracy 

 





Look for key terms/sections:  
 State, city or county shall not regulate 

 State, local ordinance is null and void 

 Government has “sole” authority to regulate 

 Government has “exclusive” authority to regulate 

 Matter of statewide concern/ statewide interest/  
requires statewide regulation 

 Rules shall be applied “uniformly” throughout the 
state 

 Need for uniformity 

See Pomeranz et al. AJPM 2019 



 Expressly allows state/ 
local laws 

 Often seen with 
minimum standards 
(floor preemption) 

 
 

 
 

“Nothing in this Act shall be 
construed as impairing or 
in any way affecting any 
right or jurisdiction of the 
States with respect to this 
issue.” 

 

An important strategy for food 
policy stakeholders! 
 





Expect and 
Monitor 

Engage 
Grassroots 

Leverage 
Media & 

Communica-
tion 

Unite Allies 

Preemption 
Threat

Local Control 
Prevent Future 

Threats 
Culture Change

Bare et al JPHMP 2019   



• Be nonpartisan 

• Use values-based terms 

• Educate and leverage 
media 

• Ensure everyone is on the 
same page re: preemption 

• Agree on compromises 

• Choose messengers carefully 

• Clearly define YOUR 
vision, strategy, resources  

• Engage those most 
affected 

• Build grassroots early 

• Assume preemption will 
arrive in some form 

• Study the opposition 

• Never be surprised 

• Anticipate and track 

Expect and 
Monitor 

Engage 
Grassroots 

Leverage 
Media & 

Communica-
tions 

Unite Allies 

Bare et al JPHMP 2019   



 Tools to educate/advocate for food policy 
must be simultaneously used to fight 
preemption 

 Media advocacy and education 

 Grassroots movements/nontraditional allies 

 Unify allies 

 Anticipate that preemption is coming! 



jlp284@nyu.edu 


