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« Our mission: Improving health through the

Public Health power of law.
Law center * Our services include helping partners shape

local, state, and national health policies; and
creating resources that help others understand
opportunities to improve community health.
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Legal technical assistance

Legal Research

Policy Development, Implementation, Defense

Publications

Trainings

Direct Representation
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ldentify and elevate local laws that seek to
promote access to healthy food, and
also contribute to strong local
economies, an improved
environment, and health equity, with
a focus on socially disadvantaged
and marginalized groups.
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LOCAL GOVERNMENT POLICIES TO SUPPORT FOOD ACCESS DURING
THE COVID-19 PANDEMIC - AN INDEX

This index includes formal municipal policies” that accelerate, pricritze or facilitate food access during the COVID-19 pandemic and other

emerpency periads through measures that
3) exceed ordinary non-emergency-time policies; and/or

b) specifically pricritize health and/or equity considerations.

To access a sortable version of the index, please click the green sortable index button below, or on the top right comer of this page.
If you know of a policy that we don’t have yet, please click the blue suggest a policy button below.
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What is preemption?

* Preemption occurs when a state or federal government body
passes a law or issues agency rules that eliminate or restrict the
authority of local governments to regulate a certain issue.

* When local laws are preempted they usually have no force or
effect.
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Why does it matter for healthy eating policy? 5

* A preemptive state or federal law can invalidate local healthy
eating policies.

* Once enacted, preemptive laws are traditionally difficult to

repeal, and can affect the legal and advocacy landscape for
years to come.
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Preemption during COVID-19

* As always, preemption remains a challenge to local control
during the COVID-19 pandemic.
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Resources?

* The Public Health Law Center maintains a webpage with
resources about preemption:
* https://www.publichealthlawcenter.org/topics/other-public-health-

law/preemption-public-health

PUBLIC HEALTH
LAW CENTER 00600

at Mitchell Hamiline School of Law

Preemption in Public Health
Home » Topics » Other Public Health Law » Preemption in Public Health

Preemption occurs when, by legislative or regulatory action, a “higher” level of government (state or federal) eliminates or reduces the authority of
a“lower” level over a given issue. Express preemption occurs when a law contains a preemption clause or other explicit preemptive language.
Implied preemption happens when a court finds that a law is preemptive even in the absence of an express preemption clause. The only way to
quarantee that a federal or state law will not preempt state or local laws is to include a non-preemption clause (also known as a savings clause).
For example, a federal law might state: “Nothing in this law preempts more restrictive state or local regulation or requirements.”

The federal government has very broad authority to preempt. Under the Supremacy Clause of the U.S. Constitution, Congress and federal
regulators have virtually uniimited authority — i they choose to exercise it — to preempt state and local health laws. Similarly, states almost always
have broad authority to preempt local laws. The ways in which municipal powers are granted or revoked may depend on whether the municipality
is a home rule or statutory city/county, but the same general principles apply. For example, while the power to tax is one of the most important that
amunicipality can have, the taxing power is delegated by the state. Once granted, the state can expand that power. The state can also limit or
revoke the power — and therefore preempt local taxing authority.

Local control of health and public health matters has numerous benefits that are lost when local power is preempted. As Howard Koh, Assistant
Secretary for Health in the US Department of Health and Human Services, has said: “All public health is local - it's got to start and be sustained at
the local fevel.” Local control provides for greater accountability because local legislators interact with their constituents on a daily basis (they may
even be neighbors). Local policy makers can craft laws addressing the unique needs of their communities, which fosters innovation and allows
diverse ities to adopt iate protections for rather than accept a one-size-fits-all, top-down standard.*

Local control and grassroots movement building can empoveer the public health field to pursue fundamental policy change. Grassroots campaigns,
even if they are initially unsuccessful, are powerful public health initiatives that increase awareness of a health issue, build community readiness
for policy change, and can lead to healthier social norms.” As advocates for commercial tobacco control have leamed, more intensive and salient
public education is likely to occur at the community level during a local campaign than occurs during a state or national campaign. By taking away
the major reason grassroots movements form — to promote policy changes that improve community heaith —preemption can have unforeseen
consequences for effective grassroots movement building. Allowied to grow, grassroots movements and the public dialogue they engender can
spark a chain reaction of policy education and social norms change.

Preemption and local control are nearly universal issues across health and public health arenas, from alcohol policy to obesity prevention to fire
prevention. Preemption, once passed, is also very difficult to repeal. To make fully informed, strategic decisions about preemptive legislative
proposals, the public health community should consider all of preemption’s short-term and long-term consequences, including its impact on
grassroots movement building.

Under limited ci i iate, as in the case of the Airline Smoking Ban. Because commercial aircraft pass rapidly
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Common Legal Issues in Public Health
Liability

Resources

Untangling the Preemption Doctrine in
Tobacco Control (2018)

Kansas' Government Control of Local
Food Policies Law (2016)

Why Preemption is Bad for Tobacco
Control (2014)

Preemption: The Biggest Challenge to
‘Tobacco Control (2014)

Preemption and Tobacco Control: Latest
Tales from the Field (2013)

Assessing the Impact of Federal and
State Preemption in Public Health: A
Framework for Decision Makers

Preemption and Movement Building:
Checklist for Advocates & Other Decision
Makers
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